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What Trump Misses About Free Speech
Imposing orthodoxy with respect to the U.S. flag and national anthem goes
against a core First Amendment principle.

Here's what Trump doesn't get. (AP Photo/Michael Conroy)

By Timothy Zick, Opinion Contributor
Sept. 26, 2017, at 2:20 p.m.

President Donald Trump has adamantly insisted that NFL players, and indeed all Americans, stand at
attention during our national anthem. Although he has no power to command such obedience, the
president apparently believes it is appropriate to use his bully pulpit to shame those who feel differently
and to attack those who engage in peaceful protest by simply taking a knee at sporting events. He's not
the only one.
Many Americans apparently believe that NFL players and others have a duty to honor the nation in pregame ceremonies- no exceptions permitted . Strictly speaking, the First Amendment has nothing to do
with this particular debate. The NFL is not a public actor, and only public actors- such as government
officials- are formally constrained by the First Amendment. At least so far, President Trump hasn't taken
any official action to mandate respect for the nation's anthem or flag. Still, there is a core First
Amendment principle at the heart of the debate over players protesting during the national anthem. That
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principle rejects any effort to mandate or impose uniformity of expression and belief with regard to our
national symbols.
There was a time in the United States when schoolchildren were commanded by law to stand and salute
the flag at the beginning of every school day. If you've ever seen a photograph of this common practice,
which eerily resembled the Nazi stiff arm salute, you can imagine why the practice did not sit well with a
nation at war with Nazi Germany.
The Supreme Court put an end to it in 1943, when it held that mandating flag salutes violated the
freedom of speech and religion. (Jehovah's Witnesses had challenged the laws on both free speech and
free exercise of religion grounds.) In West Virginia State Board of Education v. Barnette, Justice
Jackson, who would later serve as Nuremberg prosecutor, wrote his most inspiring opinion. He
observed: "If there is any fixed star in our constitutional constellation, it is that no official, high or petty,
can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein." Mandating respect for the flag, the Court
concluded, violates First Amendment freedoms of speech, thought and religious conscience.
[RELATED: Dissent Is Patriotic]

Many decades later, the issue of mandated respect for the U.S. flag again came before the Supreme
Court. The Court invalidated a Texas law that prohibited "desecration" of the flag . The Court's decision
reinforced the principle that government cannot fix the meaning of the flag for everyone, nor demand that
all Americans show respect for the flag. That case, which established that a person has a right even to
burn the flag in protest, remains controversial. Many believe it was wrongly decided. However, it
embraces a core principle of our traditions of freedom of speech, thought and conscience. In the United
States, we have the right to decide for ourselves what national songs and symbols stand for; and we
cannot be subjected to governmental coercion to conform our views to any officially approved meaning
or narrative.
Insisting, as the president's chief of staff reportedly has, that all Americans use the time during the
playing of the anthem to contemplate the sacrifices of U.S. soldiers, stands opposed to this basic
principle. Many Americans surely do think about such things. But Barnette teaches that they may also
think about racial injustice, inequality, police misconduct or whatever other ideas or emotions our
national symbols invoke. For those intent on insisting on an orthodoxy with respect to the national
anthem and U.S flag, Barnette's "fixed star" is worth remembering.
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